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IN THE COURT OF THE MEMBER : MOTOR ACCIDENT CLAIMS
TRIBUNAL  BISWANATH CHARIALI.

M.A.C. CASE No.34/2016 (I)

Present  :- Mr. S.K. Ghosh
Member, M.A.C.T
Biswanath Chariali, Biswanath.

 Sri Tapan Saikia.

......Claimant.

          -Vs-

 1. Sri Dijen Saikia.

2. Sri Raj Jyoti Borah.

3. United India Insurance Co. Ltd.  

..….....Opp. Parties.

Advocates Appeared in this case :-

Mr. M. Islam.   ……………….For the claimant.
 

Mr. D. Borah. ……………….For the O.P. No.1.

None appeared. ……………….For the O.P. No.2.

Mr. D. B. Bose. ……………….For the O.P. No.3.

Date of hearing argument : 24-03-2021.

Date of delivery of Judgment : 06-04-2021.

J U D G M E N T   A N D   O R D E R

1. This claim case arises out of a petition filed by the claimant

Sri Tapan Saikia filed  u/s.166 of the Motor Vehicle Act,1988 claiming

compensation for injuries sustained by him in a motor vehicle accident

on  09-02-2016  at  about  11.15  A.M,  at  Assam  State  Transport

Corporation  Station's  compound  at  Biswanath  Chariali  involving
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offending  vehicle  bearing  registration  No.  AS-12-AC/3997  which  was

insured with the Opp. Party No.3, United India Insurance Co. Ltd.

2. The facts giving rise to this case is that on 09-02-2016 at

about  11-15  A.M,  at  Assam  State  Transport  Corporation  Station's

compound at Biswanath Chariali while Tapan Saikia, the injured/claimant

was trying to get into the offending vehicle (Ultra Bus) which was waiting

for  passengers,  the  driver  of  the  offending  vehicle  bearing  No.  AS-12-

AC/3997 suddenly drove the bus in a rash and negligent manner and as a

result, the injured person unabled to control himself and got under the bus

and received serious injuries at his right leg and in other parts of his body.

The injured was immediately taken to Biswanath Chariali Civil Hospital and

to  TMCH   and  thereafter  to  GMCH,  Guwahati   respectively  for  better

treatment and still  in  the Hospital  as  the injured's right leg has broken

critically.  The claimant as such filed claim petition praying for award of

Rs.25,00,000/- from the O.Ps.

3. On filing of this application, notices were issued to the owner,

driver  and  the  insurer  of  the  offending  vehicle.  The  O.P.  No.1,  &  3

contested the case by filing their respective written statement, challenging

the claim of the claimant whereas Opp. No.2 did not prefer to contest the

case.

4. The Opp. Party No.1, the owner of the offending vehicle in his

written statements admitted the accident and being drove by O.P No.2, but

stated that at the time of accident, the driver of the bus  started the bus to

leave the station of Biswanath Chariali ASTC Station, suddenly the claimant

tried to board in the bus by jumping in the running bus and hence the

accident  occurred.  The  accident  occurred  due  to  the  negligence  of  the

claimant and there was no any fault on the part of the driver of the vehicle.

It is also admitted that due to the accident the claimant sustained injury on

his leg but  the compensation claimed is  excessive  and exorbitant.  It  is
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further stated that at the time of the accident, the offending vehicle was

duly  insured with Opp.  Party  No.3, United India Insurance Co.  Ltd. vide

Policy  No.  13070031P109633597  and  the  driver  had  his  valid  Driving

License  No.1220070010901  and  therefore,  in  any  case  of  any  liability,

would have to be borne by the Opp. Party No.3.

5. The Opp. Party No.3 in it’s written statements besides denial

of all the averments made in the claim petition stated that the claim is

excessive,  baseless,  unreasonable  and  unbelievable.  It  is  further

contended that the driver of the alleged offending vehicle was not holding

a valid and effective driving license at the time of the accident. The owner

handed over the vehicle to an unlicensed driver and thereby contravened

the provisions of the M.V. Act and the Rules framed thereunder for which

the  insurer  gets  absolved from any liability  provided there  was a valid

policy. The liability of the insurer, if any, will always be subject to the terms

and  conditions  and  limitations  which  are  specified  in  the  Policy  of

Insurance, if the vehicle involved in the alleged accident was duly insured

with the insurer at the relevant time of alleged accident.

6. Upon pleadings of both the parties, the following issues were

framed by my learned predecessor to decide the fate of the case.

 (i) Whether the alleged accident occurred due to rash and

negligent driving of the driver of the vehicle ?

 (ii) Whether the claimant is entitled to get any 

compensation, if  so, to what extent and from whom ?

(iii) To what other relief/reliefs, the claimant is entitled to in

law and equity ?

7. The  claimant  Sri  Tapan  Saikia  in  support  of  his  claim

petition  adduced  his  evidence  on  affidavit  as  CW-1  and  he  also

adduced the evidence of one Sri Shyam Kafle as CW-2. The O.P. No. 1

and 3 did not examine any witness in support of the contentions made

in their written statements.
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8. Heard argument advanced by the learned counsel for the

claimant  and  Opp.  Party  No.3.  Opp.  Party  No.1  opted  to  remained

absent  after  filing  written  statements.  I  have  meticulously  gone

through  the  case  record  and  evidence  both  ocular  as  well  as

documentary available on record.

9. In course of  argument learned counsel  for  the claimant

relied on the following decisions in support of the claim:

(i) Govind Yadav-Vs- the New India Insurance Co. Ltd. 

(ii) Mohan Soni-Vs- Ram Avtar Tomar and others.

(iii) Smt.  Sarla  Verma  and  others-Vs-  Delhi  Transport

Corporation & another.

10. I have meticulously gone through the decisions so referred

by the learned counsel for the claimant.

DISCUSSION,DECISION AND REASONS THEREFOR.

ISSUE  No.(i)

11. To  arrive  at  a  decision  whether  on  the  relevant  date

alleged  accident  occurred  due  to  rash  and negligent  driving  of  the

driver  of  the vehicle and as a result  of  the said  accident Sri  Tapan

Saikia, claimant/injured sustained injuries.

12.            In view of the contents of the written statements of Opp.

Party No.1, it is admitted that on the said date the alleged incident took

place. It’s trite law that admitted fact need not be proved.

13.                Nevertheless, Opp. Party No.3 did not specially admitted

the alleged accident rather it is denied. So, burden lies on the claimant

to prove that on the alleged date the accident took place involving the

offending vehicle.
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14.            The claimant himself examined as CW-1 and one Shyam

Kafle is examined as CW-2 and both of them have reiterated the story

of the claim petition in their evidence.

15. During cross examination CW-1 stated that he met with

the accident on 09.02.2016  at about 11.15 a.m. while he was about to

board  in  a  private  bus  bound  to  Tezpur  under  the  instruction  of

superintendent  of  ASTC,  Biswanath  Chariali.  The  driver  of  the  said

vehicle all of a sudden drove the vehicle and as such he fell down from

the bus and thereby he sustained fracture injury on his right leg. The

offending bus was waiting in front of gate of ASTC stand at Biswanath

Chariali. CW-2 during cross examination stated that the offending bus

was standing inside the ASTC compound of Biswanath Chariali stand.

The offending bus was about to start  and at that moment claimant

wanted to board in the bus but the driver drove the vehicle and as such

the claimant fall down from the bus and thereby sustained injury on his

right leg.

16. Both the CWs denied that the claimant wanted to board in

the running bus and as such he fell down from the bus and thereby he

sustained injury on his right leg.

17. The claimant also in support  of  his case adduced some

documents out of which Accident Information Report issued by the O/C,

Biswanath Chariali P.S reveals that an Ultra Bus bearing registration No.

AS-12AC/3997  belonged  to  Dwijen  Saikia  son  of  Late  Naren  Saikia

driven by Rajjyoti Borah having driving License No. AS-1220070010901

involved in an accident and a case has been registered which is under

investigation,  which  indicates  clearly  that  the  offending  vehicle  is

involved in the accident alleged herein this case.
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18. The  contesting  Opp.  Party  neither  adduce  any  rebuttal

evidence in respect of the accident nor the driver of the vehicle who

has personal knowledge about the accident came up before the Court

to deny the accident. On the contrary, owner of the vehicle admitted

the accident.

19. So far the plea of the Opp. Party No.3 that at the time of

the accident the driver had no valid driving license and as such the

Insurance Company is absolved from it’s liability, is concerned, the said

Opp. Party neither led evidence to substantiate the said fact nor could

rebut the contents of Ext.1 which transpires that the driver had valid

license till (Transport)  02.03.2016 and valid license till (Non Transport)

30.03.2027. Whereas the alleged accident of  this  case in hand had

occurred on 09.02.2016. So, in any count of the matter, at the time of

the alleged incident  the driver  of  the offending vehicle  had a valid

driving license.

20. In view of the above discussion in the light of the evidence

on  record,  there  can  be  no  escape  from  the  conclusion  that  the

accident causing injuries upon the  claimant had taken place involving

the offending  vehicle and thereby the claimant sustained injury on his

right leg. Accordingly this issue is decided in affirmative.  

I S S U E  No.(ii) & (iii)

21. Both the issues being relief oriented are co-related and as

such  same  are  taken  together  for  the  convenience  of  discussion  and

appreciation of evidence.

22. In view of the discussion and decision arrived in Issue No.1, I

am  of  the  considered  opinion  that  the  claimant  is  entitled  to  get

compensation.
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23.    From the aforesaid discussion made  in issue No.(i), it is well

established  that  the  accident  had  taken  place  involving  the  offending

vehicle bearing registration No. AS-12AC/ 3997 (Ultra Bus). The Opp. Party

No.1 being owner of the offending vehicle in his written statements stated

that Opp. Party No.2 was the driver of the offending vehicle at the time of

the accident and the vehicle was duly insured with United India Insurance

Co. Ltd. vide Policy No.130700315P109633597 and valid up-to 18.11.2016

and submitted a photo state copy of the said policy which is not denied by

the Opp.  Party  No.3.  So,  it  can be safely  hold  that at  the time of  the

accident the offending vehicle was insured with Opp. Party No.3 and as

such the Opp. Party No.3 is liable to satisfy the award.

24. Now  coming  to  the  quantum  of  compensation  which  the

claimant is entitled to, it is assessed hereunder:

25. The claimant in his evidence stated that due to the accident,

he had sustained serious injuries in his leg and other parts of his body. He

was immediately taken to Biswanath Chariali Civil Hospital and to TMCH

and thereafter to GMCH for better treatment and critical operation was

done as his right leg has been broken critically. In support of the injuries

sustained by the claimant and the treatment undergone therefor, he has

submitted  Medical  prescriptions  and  reports  marking  as  Ext.2(1)  to

Ext.2(37),  medical  vouchers  as  Ext.3(1)  to  Ext.3(67)  and  Permanent

disablement certificate as Ext.4.

26. Perused the medical documents submitted by the claimant.

Upon perusal of Ext.2(11) it appears that claimant had been admitted in

GMCH, Guwahati on 10.02.2016 in Orthopedic department with “Type-III B

compound fracture” of both the bone of right leg and he had been treated

with external fixation on 10.02.2016 and discharged on 11.03.2016 and on

perusal of Ext.2(26) it reflects that the external fixator was removed on

03.06.2016. As such it is apparent that for a period of about 4 months the
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claimant remained fixed with external fixator in his leg which rendered

him unable to pursue his usual pursuits.

27. The  alleged  accident  took  place  on  09.02.2016  and  the

claimant was referred to GMCH from Tezpur Medical College vide Ext.2(1)

dated 09.02.2016 and Ext.2(11) transpires that the claimant was treated

at GMCH as indoor patient for a long period of 10.02.2016 to 11.03.206 i.e

more than a month and hereafter also he was under treatment and lastly

on 03.06.2016 the external fixator had been removed.

28. Having  gone  through  the  medical  vouchers  Ext.3(1)  to

Ext.3(67), it appears that the claimant incurred expenditure towards his

medical treatment at Rs.45,750/-. As the claimant was under treatment as

an indoor patient at GMCH for more than a month and thereafter also he

had to visit GMCH till 03.06.2016 for removal of the external fixator, so

the  claimant  has  incurred  some  expenditure  towards  conveyance,

maintaining  attendants,  nutritious  food  etc.  Hence,  the  complainant  is

entitled to some amount of pecuniary damages as incidental expenditure.

The claimant is also entitled to some amount of non-pecuniary damages

on account of pain, shock and suffering under which he had to pass over

the days after the motor vehicular accident.

29. Now, it is to be determined whether the claimant sustained

any type of permanent disability. The claimant in the claim petition did not

make any whisper that he sustained any permanent disability. However, in

his evidence stated that he sustained critical injury on his right leg and

since after the accident  he could  not move freely  and his  life  became

miserable and he has exhibited a disability certificate marking as Ext.4.

The  said  Ext.4  transpires  that  District  Disability  Rehabilitation  Centre,

Tezpur certified 57% disability of the claimant but did not specify whether

the said disability is overall ability of the claimant or for a particular part

of his body in the one hand and on the other hand a bare perusal of the



Page 9 of 12
MAC Case No. 34/2016 (I)

said  document  it  transpires  that  it  bears  as  many  as  three  dates  viz.

13.11.2019, 12.02.2020 and 24.02.2020 and the age of the claimant is

mentioned  as  36  years  whereas  in  the  claim  petition  the  claimant

mentioned  his  age  as  25  years.  The  Opp.  Party  No.3  during  cross

examination brought on record through the claimant that he obtained his

disability certificate from Tezpur District Rehabilitation Centre wherein the

upper part of the certificate is written with black and the bottom part of

the said certificate is written with blue ink.  Fact remains admitted that the

claimant is a resident of the district of Biswanath and as to why he has

obtained his disability certificate from Tezpur is not explained.

30. In  the  case  of  Mantu  Ghosh-Vs-  Amar  Chand  Sharma

reported in 1996(3) GLT 62, our Hon’ble High Court held that “Sections 67

to  73  govern  cases  both  of  primary  and  secondary  evidence.  It  is

therefore necessary that when a document is produced as primary on

secondary evidence, it will have to be proved in the manner laid down

in Sections 67 to 73. It is a cardinal rule of evidence that where written

documents exist, they shall be produced as being the best evidence of

their  own  contents.  It  is  also  well  settled  that  mere  marking  of  a

document as an exhibit does not dispense with its proof.”

31. Herein this  case the claimant  only  produced the disability

certificate with  marking  as  Ext.4  but  no  endeavor  has  been made for

proving  the  same  by  calling  witness  from  the  concerned  department

which  issued  it  inspite  of  being  elicited  the  fact  of  doubts  about  it’s

genuineness while cross examined by Opp. Party No.3. Consequently, the

said document (Ext.4) remains not proved and on that count, it cannot be

accepted in evidence. However, it transpires from evidence on record that

the claimant was undergoing treatment for a considerable period of four

months and also had to passed his days with external fixator on his leg

and  it  deprived  him  from his  earnings.  On  that  count  the  claimant  is

entitled to get sum amount at none pecuniary damages. 
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32. The claimant in his cross examination mentioned that he was

working as a driver in ASTC for 10 years in contractual basis. His last pay

was Rs.7,000/- per month and said part of the evidence of the claimant  is

not rebutted by the contesting Opp. Party. In such a situation, it can be

safely hold that the monthly income of the claimant at the time of the

accident was Rs.7,000/- per month.

33. From the discussion made herein above, it is found that the

claimant Tapan Saikia was under treatment for about 4 months sustaining

fracture injury on his right leg and as such he could not earned during that

period nor it would had been possible for the claimant to resume his duty

just  after  discharge from hospital  rather  in  a situation where a  person

sustained fracture injury on his leg, it takes at least 2/3 more months to

resume into the earlier position. In that view of the matter, it appears that

the claimant would be entitled to that compensation at least for 8 months

under the head of loss of earning at the rate of his last drawn salary.

34. Thus, having considered the nature of injury sustained by the

claimant  and  the  expenditure  incurred  therefor  and  the  facts  and

circumstances of the case, just and reasonable compensation to which the

claimant is entitled to is assessed as under:

Medical expenditure…….......Rs. 45,750/-

Incidental expenditures….....Rs. 50,000/-

Pain, shock and suffering......Rs. 50,000/-

Loss of earning (7000/- x 8)..Rs.56,000/-
____________________________
Total…………….Rs.2,01,750/-

35. As  the  offending  vehicle,  bearing  registration  No.  AS-

12AC/3997 (Urtra Bus), at the time of the accident, was duly insured with

the Opp. Party No.3, United India Insurance Co. Ltd., was not in dispute. As

such, the Opp. Party No.3, United India Insurance Co. Ltd.  will  have to

satisfy the award.
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36. In the conclusion, the case is partly allowed on contest with

cost.

AWARD.

37. In the result, Rs.2,01,750/- (Two Lakhs One Thousand Seven

Hundred and Fifty) only is awarded as compensation to the claimant with

interest @ 9% p.a. from the date of 18.04.2016 i.e the date of filing of the

claim petition till payment. The Op Party No.3, United India Insurance Co.

Ltd. is directed to pay the award to the claimant within one month from

the date of this order.

38. Let a free copy of  the judgment be furnished to both the

sides. 

39. Given under my hand and seal of this Tribunal on this 6th day

of April,2021 at Biswanath Chariali, Biswanath.

Sri S. K. Ghosh,
Member, MACT,

Biswanath Chariali, Biswanath.
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APPENDIX.

Witnesses examined by the claimant:

1. Tapan Saikia CW-1.

2. Shyam Kafle. CW-2.

Witnesses examined by Opp. Party.

Nil.

Documents exhibited by claimant.

i. Accident Report- Ext.1.

ii. Medical prescriptions & Reports. Ext.2 series.

iii. Medical Vouchers Ext.3 series.

iv. Disability Certificate. Ext.4.

Documents exhibited by Opp. Party.

Nil.

Sri S. K. Ghosh,
Member, MACT,

Biswanath Chariali, Biswanath.


